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etc. Ry. Co. v. Pomeroy, 67 Tex. 498, 3 S. W. 722. The decision of the prin- 
cipal case is supported by much authority, but the better view would seem to 
be that indicated above. 

Parent and Child — Persons Entitled to Custody of Child. — The 
paternal grandparents in comfortable circumstances sought to obtain custody 
of a child from the mother, who had been deserted by her husband and was 
earning a scant livelihood. Held, that they may have it. Brown v. Brown, 56 
So. 589 (Ala., App. Ct). 

A white widow with two white children married a mulatto. A Children's 
Home Society asked for custody of the children. Held, that it may not have it. 
Moon v. Children's Home Society of Virginia, 72 S. E. 707 (Va.). 

In a conflict between the parents as to the right of custody of the child, the 
early English rule that the father was entitled to it has gradually given way 
in this country to the sounder principle that the welfare of the child is the most 
important consideration. King v. Greenhill, 4 A. & E. 624; Turner v. Turner, 
93 Miss. 167, 46 So. 413. See Schouler, Domestic Relations, 5 ed., § 248. 
However, when the dispute is between a parent and an outsider, that should not 
be the sole test, for just claims of the parent must also be considered; the child 
has duties as well as rights. Accordingly, by the weight of authority, if the 
parent is able to give the child proper care and is not positively unsuitable for 
the trust, he will be given custody of the child, even though another can offer it 
greater material advantages. Moore v. Christian, 56 Miss. 408; Stapleton v. 
Poynler, in Ky. 264, 62 S. W. 730. Contra, Wood v. Wood, 77 N. J. Eq. 593, 77 
Atl. 91. The Alabama decision seems, therefore, to neglect the parent's claim, 
although the entire question is one of discretion, depending on all the facts of 
the case. The other decision presents a novel form of disadvantage to the 
child, namely, loss of social position, but, on the principles stated, appears 
correct. It incidentally holds that remarriage does not deprive a mother of 
her right to the child. This seems sound, notwithstanding some technical argu- 
ments to the contrary. Beall v. Bibb, 19 App. D. C. 311. Contra, Worcester 
v. Mar chant, 14 Pick. (Mass.) 510. 

Public Service Companies — Rights and Duties — Discrimination 
by Elevator Allowances to Shippers. — The Interstate Commerce Act 
permits allowances to shippers for services rendered in transportation. Certain 
railways, on their through rates, made an allowance to elevator owners at Mis- 
souri River points for the transfer in transit of their own as well as other grain. 
The Interstate Commerce Commission found that the process of elevation 
was being utilized for cleaning, clipping, mixing, and grading the grain belonging 
to the elevator owners, as dealers, and forbade further allowances upon such 
grain unless the treatment during elevation was discontinued. Held, that this 
order exceeds the powers of the commission. Interstate Commerce Commission 
v. Diffenbaugh, 32 Sup. Ct. 22. See Notes, p. 456. 

Receivers — Priority of Receivers' Certificates. — The receiver of 
a steamship company issued certificates and with the proceeds of their sale 
paid the coupons of the bonds secured by a first mortgage. The funds left 
in his hands at the final accounting were not sufficient to pay in full both the 
certificate-holders and the bondholders. Held, that the certificate-holders 
have a prior claim upon the fund. American Trust Co. v. Metropolitan Steam- 
ship Co., 190 Fed. 113 (C. C. A., First Circ). See Notes, p. 458. 

Reformation of Instruments — Mortgage after Foreclosure. — 
By a mutual mistake, a mortgage described the wrong land. The mortgagee 
foreclosed and bought in the land, acting under the original mistake. Held, 
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that he is not entitled to reformation of the master's deed. Fisher v. Villamil, 
56 So. SS9 (Fla.). 

A mutual mistake in drawing a mortgage, whereby the wrong land is desig- 
nated, gives the mortgagee an equity to have the mortgage reformed. If the 
purchaser at the foreclosure sale acts under the same mistake, his. misappre- 
hension and the error of the mortgagor and the mortgagee in the mortgage 
authorizing the sale may be said to constitute a mutual mistake. The mort- 
gagee's equity of reformation is therefore kept alive and passes to the purchaser, 
and thus the purchaser gets an equity of reformation against the mortgagor. 
He should be able to enforce this equity by getting reformation of the mort- 
gage and the sheriff's deed, — or, if the court dislikes to reform a judicial proceed- 
ing, by getting a conveyance, having the effect of reformation, — provided that 
this is fair to the mortgagor. Quivey v. Baker, 37 Cal. 465; Waldron v. Letson, 
15 N. J. Eq. 126. Contra, Miller v. Kolb, 47 Ind. 220. But if owing to the mis- 
take the land was not sold for all that the right land might have brought, the 
buyer should be allowed to get reformation of the mortgage and rescission 
of the sheriff's sale, and a new foreclosure should be had. Conyers v. Mericles, 
75 Ind. 443; Blodgett v. Hobart, 18 Vt. 414. Contra, Stephenson v. Harris, 
131 Ala. 470, 31 So. 445. 

Rescission — Rescission upon Other Party's Breach, Repudiation, or 
Inability to Perform — Forfeiture of Deposit. — The defendant agreed 
in writing to purchase land of the plaintiff for £2450, of which £50 was to be 
paid as a deposit to the plaintiff's solicitors, as stakeholders. The contract 
made no provision as to the disposition of the deposit in the event of the pur- 
chaser's default. The deposit was paid, but the defendant neglected to pay 
the balance of the price, and an order was made rescinding the contract. Held, 
that the deposit is forfeited to the plaintiff. Hall v. Burnett, [1911] 2 Ch. 

SSi- 

When a contract of sale stipulates that part of the purchase price is to be 
paid down as a deposit and forfeited to the vendor in case of failure to pay 
the balance, the latter can recover the deposit on the purchaser's default. 
Collins v. Stimson, 11 Q. B. D. 142; Thompson v. Kelly, 101 Mass. 291. When 
no provision is made for the disposition of the deposit, the intent of the parties 
is to be judged from the whole contract, and if any term is inconsistent with 
the vendor's retention of the deposit, it must be returned. Palmer v. Temple, 
9 A. & E. 508. It is submitted that the relative size of the deposit and pur- 
chase price should be regarded as evidence as to whether a forfeiture was 
contemplated in case of failure to pay the balance. If no evidence as to the dis- 
position of deposit can be gathered, the vendor may retain it, even though he 
has rescinded the contract or asks simultaneously for its rescission. Howe v. 
Smith, 27 Ch. D. 89; Dunn v. Vere, 19 Wkly. Rep. 151. Contra, Jackson v. 
De Kadish, [1904] Wkly. Notes 168. The principal case, following these de- 
cisions, shows a tendency to depart from the strict English rule that there can 
be no rescission unless all benefits acquired under the contract are returned. 
Cf. Hunt v. Silk, 5 East 449; Blackburn v. Smith, 2 Exch. 783. 

Restraint of Trade — Combination by Agreements as to Product or 
Prices — Patented Articles. — The patentee of a dredger, useful but not 
indispensable in making enameled bathtubs, licensed four-fifths of the manu- 
facturers of such ware to use it in return for their agreements to resell the 
unpatented bathtubs at certain prices, and only to designated jobbers, who 
in turn agreed to maintain non-competitive prices. Held, that the contracts 
constitute an illegal combination under the Sherman Anti-Trust Act. United 
States v. Standard Sanitary Mfg. Co., 191 Fed. 172 (Circ. Ct., D. Md.) See 
Notes, p. 454. 



